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As a business offering a 401(k) plan to more than 100 eligible participants, you’re responsible for obtaining quality 
and timely plan audits on an annual basis. Failure to do so jeopardizes plan qualification and can result in thou-
sands in fines should the Department of Labor reject the audit. In addition to selecting a qualified firm to perform 
your audit, you should be aware of the most common mistakes, as identified by the IRS, and how to avoid them: 
 
1. The plan’s operations aren’t based on the terms of the plan document. In Doeren Mayhew’s experience, 

one of the most common mistakes occurs when the plan has been formally amended, but the HR personnel 
overseeing it aren’t aware of or don’t understand the amendment. Further complicating this issue is the fact 
that plan changes often affect employee withholdings. To avoid such mistakes, develop a communications 
mechanism to make all relevant parties aware of changes on a timely and accurate basis.   

 
2. The plan’s definition of “compensation” for all deferrals and allocations isn’t used correctly. We often 

encounter plan documents noting that deferrals should be calculated on items such as bonus payments, but 
the payroll department doesn’t make the withholdings because participants complained.  It is perfectly ac-
ceptable to not defer on bonuses or most other types of compensation, as long as you ensure your plan doc-
ument allows for it. 
 
To avoid such issues, perform annual reviews of compensation definitions and ensure the person in charge of 
determining compensation is properly trained to understand and follow the plan document.  
 
Additionally, know what your third-party administrator (TPA) has agreed to provide for you. They may be rely-
ing on you for all information, such as compensation and deferral amounts, used in their own work. You may 
also consider simplifying your plan’s definition of compensation and use the same definition for multiple pur-
poses. 
     

3. Employer-matching contributions weren’t made to all appropriate employees under the terms of the 
plan. You need to be familiar with the terms of your plan and implement procedures to ensure it operates in 
accordance with the plan document. Also, make sure plan administrators have adequate and sufficient em-
ployment and payroll records to make their calculations.  
 

4. The plan hasn’t satisfied nondiscrimination testing. Failure to have testing completed accurately and timely 
can result in significant fines. If, as a result of the testing, refunds are required, there is only a small window to 
process those refunds without penalty.  Otherwise, the company may be subject to an excise tax on the 
amount refunded.  Additionally, if too much time passes, the refunds may be disallowed, and the DOL may 
require the company to make significant contributions to the plan.  
 
To avoid such penalties, communicate with plan administrators to ensure proper employee classification, and 
make sure they are familiar with terms of the plan. Also, consider a safe harbor 401(k) plan, which doesn’t re-
quire nondiscrimination testing. 
 

5. All eligible employees weren’t given the opportunity to make an elective deferral. This mistake can cost a 
company  significant dollars since the DOL often requires payments to the plan to compensate the individuals 
who missed the opportunity to participate.  Be sure to review your plan document and inspect payroll records 
to extract the total number of employees, birth dates, hire dates, hours worked and other pertinent infor-
mation. Also inspect W-2s and state unemployment tax returns to see if employee counts are accurate. 
 

6. Elective deferrals weren’t limited. To avoid potential taxes and penalties from failure to distribute deferrals in 
excess of the 401(g) limit: 
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 Ensure plan administrators have sufficient payroll information to verify that deferral limitations were 

satisfied.  
 Determine with your payroll provider the earliest date you can reasonably segregate the deferral de-

posits from general assets, and set up procedures to ensure you make deposits by that date.  
 Create checks and balances to alert you and your TPA when a participant does exceed the limit so 

you can take corrective action on a timely basis. 
 

7. Employee elective deferrals weren’t deposited in a timely manner. Doeren Mayhew has seen cases where 
the contributions are remitted late, or not deposited at all. Both cases are prohibited, require reporting to the 
DOL, and result in excise taxes due on all late deposits.  To help ensure deposit deferrals are deposited as 
soon as they can be segregated from assets: 
 

 Establish a procedure where elective deferral deposits coincide with or after each payroll in  accord-
ance with the plan document.  

 Keep records of why deposits were late, if ever.  
 Determine with your payroll provider the earliest date you can reasonably make deferral  

deposits. This date and related deposit procedures should match your plan document  
provisions, if any, dealing with this issue.  
 

8. Participant loans didn’t conform to the requirements of the plan document and IRC 72(p). Defaulted 
loans or loans in violation of IRC 72(p) may be treated as a taxable distribution to the participant. Review and 
follow the plan provisions relating to making loans, including the amount of the loan, term of the loan and re-
payment terms. Create procedures to prevent prohibited loans.  

 
9. Hardship distributions weren’t properly made. If your plan allows hardship distributions, be sure to: 

 
 Ensure your plan administrators and payroll offices share the plan’s hardship distribution information.  
 Review the language in your plan document to determine when and under what circumstances you 

can make distributions.  
 Establish distribution procedures, and work with your benefits professional to ensure they are suffi-

cient to avoid mistakes.  
 Look for signs that the program is being abused or badly managed, such as too many requests from 

one group, identical requests from multiple employees and distributions only being made to a certain 
type of employee, such as highly compensated employees. 
 

10. You didn’t file a Form 5500 and distribute a summary annual report to participants. Each plan may have 
a number of individuals providing service to that plan, including CPAs, TPAs, benefits attorneys, auditors, hu-
man resources, bankers and financial advisors. As the plan administrator, you  have the responsibility for 
making certain you file the return properly.  Don’t assume someone is taking care of it for you. 

11. You didn’t file a Form 5500 and distribute a summary annual report to participants. Each plan may have 
a number of individuals providing service to that plan, including CPAs, TPAs, benefits attorneys, auditors, hu-
man resources, bankers and financial advisors. As the plan administrator, you  have the responsibility for 
making certain you file the return properly.  Don’t assume someone is taking care of it for you. 
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